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THE UNITED STATES,

Defendant.

*
VIRGIN ISLANDS PAVING, INC., *
*
Plaintiff, *
*»  PostAward Bid Protest, 28 U.S.C. §
V. * 1491(b)(2);
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* Record.
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Michael A. Gordon and Fran Baskin, Michael A. GordorPLLC, Washington, D.C., Counsel
for Plaintiff.

Austin Fulk, United States Department of Justice, Civil Divisi®ashington, D.C., Counsel
for Defendant.

Milton Hsieh, Federal Highway Administratigisterling, Virginia Of Counsel, for Defendant.
MEMORANDUM OPINION AND FINAL ORDER

BRADEN, Judge.

! On Jaruary 26, 2012, the court forwarded a sealed copy of this Memorandum Opinion
and Final Order to the parties to redact any information considered to be confidential and/or
privileged, and note any editorial errors requiring correction. The court has incorporated the
proposed redactions that the court deemed confidential or for which one of the parties provided a
sufficient basis to warrant confidential treatment. Therefore, portions of this Memorandum
Opinion and Final Order are redacted, as indicated by the notation “[redacted].” This redacted
version and a non-redacted version have been filed on this date with the Clerk of the United
States Court of Federal Claims.



RELEVANT FACTS.?

A. On July 7, 2004, he Federal Highway Administration Entered Into A
Memorandum Of Understanding With The Virgin Islands Government To
Construct Certain Highway Projects.

On July 7, 2004 e Federal Highway Administration (“FHWA”) and the Virgin Islands
Department of Public Works \VIDPW”) entered into a Memorandum Afjreement(*"MOA”).
AR 1-2. Pursuant tohe MQOA, the FHWA agreed to provide fundingnd handleprocurement
for certainhighway constructiomprojects in the Virgin Islands. AR 1-2. The M(rovided
thattheprocurement would be conductedaccordance with thEederal Acquisition Regulation
(“FAR”) and other relevant federal regulations. AR 2 § 5. ThéAM@orequired theFHWA
to “request written comments and/or concurrence” of WtHePW with respect to “Contract
awards].” AR 31 09.

B. On July 25, 2011, he Federal Highway Administration Issued An Invitation
For Bids For Construction On The Frenchman Bay Road.

On July 6, 2011, the FHWARostedSolicitation No. DTFH7411-B-00019 on the Federal
Business Opportunities website. AR 774.fofmal Invitation for Bids (“IFB”), issuedon July
25, 2011,for construction services to “[w]iden and reconstruct Frenchman Bay Road with
asphalt pavement, utilities, drainage, signal system, street lighting, and other miscellaneous
work.” AR 11, 774. TheFB requested sealed bid that was to be evaluamdsuant to FAR
52.214-19° AR 47. The IFB provided that “[t|he contract will be awarded to the responsive,
responsible bidder with the lowest Evaluation Total Price of Project....” AR 33.

% The relevanfacts in this case are derived from the Administrative Record (8R1},
submited under seal by the Government on November 1, 2011. On November 21, 2011,
Plaintiff filed a Motion For Judgment On The Administrative Record. The court has determined
that the profferedlocuments are not necessary “to permit meaningful judicial review.” Axiom
Res. Mgmt. vUnited States564 F.3d 1374, 1380 (Fed. Cir. 2009). Accordin@ligintiff's
November 21, 2011 Motion To Supplement is denied.

% FAR 52.214-19 provides:

(&) The Government will evaluate bids in response to this solicitation without
discussions and will award a contract to the responsible bidder whose bid,
conforming to the solicitation, will be most advantageous to the Government,
considering only price and the priocglated factors specified elsewhere in the
solicitation.

(b) The Government may reject any or all bids, and waive informalities or minor
irregularities in bids received.

(c) The Government may accept any item or combination of items, unless doing
so is precluded by a restrictive limitation in the solicitation or the bid.



Before issuing the July 25, 201EB, a FHWA engineer prepared an estimate (the
“Engineer’'s Estimate”)of the project, concluding that it would likely cos8,$50,000, plus
administrative costdor a total of $9,994,500. AR 491-92, AR 49305 (itemized estimate for
each line iterh At least some of thiEngineer's Estimaterasbased on prices submitted by the
Island Roads Corporation (“IRCip a prior procurement. CompafR 511 (noting that the
“[Engineer’s Estimatelinit price was based on the bid history from the previous VI A30 (035)
C3 project), with http://www.efl.fhwa.dot.govifes/contracting/bidtabs/CT_WIA30(035) C-
3.pdf (ited at Pl. Br. at 3 n.1(noting that IRC was the low bidder for Contract No. VI A30
(035) C3). ThelFB, however,indicatedthat theFrenchman Bay Road constructipnoject
would likely costbetween $5 and $10 million. AR 31.

C. In August 2011, Virgin Islands Paving And Island Roads Corporation
Submitted Bids That Were Lower Than The Federal Highway
Administration’s Engineer’'s Estimate.

Two bidders submitted bid¥irgin Islands Paving, Ind*VIP"), andIRC. AR 492, 775.
On August 24, 2011VIP submitted a bidor $6,762,720j.e., 20.9% lower than the Engineer’s
Estimate. AR 312-78192. VIP certified that it was a Small Business Concern in its August 24,
2011 bid®> AR 363. On Augus?6, 2011 |RC submitted a bidor $7,917,130j.e., 7.4% lower
than the Engineer’s Estimaa®@d 14.6% more than VIP. AR 373-429, 492.

(d) The Government may reject a bid as nonresponsive if the prices bid are
materially unbalanced between line items or subline items. A bid is materially
unbalanced when it is based on prices significantly less than cost for some
work and prices which are sificantly overstated in relation to cost for other
work, and if there is a reasonable doubt that the bid will result in the lowest
overall cost to the Government even though it may be the low evaluated bid,
or if it is so unbalanced as to be tantamount to allowing an advance payment.

48 C.F.R. § 52.214-19.

* Based on the bidshe FHWA calculated a tot@lvaluated pricdor each contract that
included the price of the bid plus additional FHWésts of $2,700 per day to administer the
contract. AR 491.

®> The Government ates that “it is unclear whether VIP is in fact a small business”
because in its Online Representations andf@ations Application (“ORCA”)VIP states that it
is not a small business. Government’'s Cross Motion For Judgment On The Administrative
Record at 11 n.4 (citing AR 467). ORCA certifications “may be supplemented by information
submitted to the Government in response to a specific solicitation” (AR @g®yccurred here.
For this reason, presumabiyye FHWA during thgrocurementippears to have assutnibat
VIP was a small business. SAR 547 (internal FHWA emailiscussing VIP as a small
business).



The total evaluated pricdor the VIP bid was $8,193,732 (18% ldkan the Engineer’'s
Estimatg; for IRC it was $9,199,630 (7.9% legan the Engineer's Estimate AR 491. The
FHWA, however, reliesn the as-bid costs in assessing VIP’s Proposal. See, e.g., AR 771.

D. The Federal Highway Administration’s Initial Evaluation Decision To
Award The Contract To Plaintiff.

Although VIP was the lower bidder, tiHWA andVIDPW officials hadtwo concerns
about VIP’s bid.

First, a1 August 29, 2011, the ContraSpecialist forthe FHWA received “some past
performance [reports] that [were] not very good” regarding VIP’s previous foorkIDPW.
AR 508. These reports rated VIP’s past performance as “[redactetlfedacted] in certain
areas. AR 557. These review®wever, did not akxplain the reasons for the negative ratings.
AR 557. Accordingly, th&eHWA contactedVIDPW, requesting completed evaluation forms.
AR 557. In contrastto these negative evaluations, “[s]everal of plast performance [reports]
.. .received gave the contractor [ratings of] [redacted]” and “[s]everal people indicated that they
were satiBed with [VIP’s] performance, cooperativeness, and quality of work . . ..” AR 561.

Second, theFHWA and VIDPW were concernedhat VIP’s low bid reflected a poor
understanding of the project. AR 489, 5886. Accordingly, on August 29, 2011, tREIWA
initiated a review of both VIP’s and IRC’s bids in light of their variance from Eagiheer’s
Estimate. AR 489, 548. Therimary focus was twelve line items where theid price was
“significantly higher or lower than the Engineer’s Estimate unit price.” AR48%. September
5, 2011, a team of FHWA analysts determined:

It's true that [VIP] bid very low on certain pay items; however, [IRC] also bid
pretty low, if not quite as low, on almost all of those same items. In comparing
the two biddersijt can be seen that 4 of the top 5 items that accounted for the
majority of the overall price difference between the Contractor bid totals and the
[Engineer’s Estimate] total were the same. Therefore, it appears that both [VIP]
and [IRC] were in substaat agreement that the [Engineer’s Estimateif prices

were too high, and that any attempt to reject [VIP’s] bid will need to be based on
something else, for instance past performance

AR 538 (emphasis addedee also Court Exhibit A

Therefore,the FHWA team recommended accepting botimttactors’ bids for all twelve
line items. AR 54&13; see alscAR 551 Sept.8, 2011 email exchange between f#eWA
analysts and Contra8pecialisttoncluding that[t]he bid prices evaluated as part of the analysis
found nothing that would raise a concern. Typically, other unit prices bid which were not
consistent with [the Engineer’'s Estimate] unit prices were tightly grouped, providing validation
of the bids.”)

® Court Exhibit A, attached to this Memorandum Opinicompareshe twelve line items
for VIP’s and IRC’s bids.



On September 12, 2011, tl@ontractSpecialis advisedVIDPW via emailthat “[o]ur
people have no problem with awarding to either firms [sic] at the related pricing given.” AR
554. VIDPWresponded“[The] Commissioner right now is not prepared to sign any contract
awards to [VIP].” AR 553.

Onor around September 14, 2011, FHWA asked VIP to verify its bidianmhrticular
the“lrrigatior’” line item. AR 772¢3. On the same day, the ContrégpecialistsentVIDPW a
concurence letter to be signed by tMeDPW Commissionertogether witha September 13,
2011 Memorandum, signed by the ContragOfficer (“CO”") andthe FHWA'’s Legal Counsel,
recommendinghe contract be awarddd VIP. AR 555, 560-62. The September 13, 2011
Memorandum concludethat VIP’s two [redactedpast performanceatings were “not enough
poor [past performance] to outweigh the gopdst performance] received.. Based on the
available information, and in accordance with FAR 9.104-1, [VIP] is considered responsible and
qualified to perform the contract.” AR 561The Septemér 13, 2011 Memorandum also
concludedhat “[t]he bid prices evaluated as part of the analysis found nothing that would raise a
concern. Typically, other unit prices bid which were not consistent with [the Engineer’'s
Estimate] unit prices wertightly grouped, providing validation of the bids. ... Based upon the
comparison of the competitive prices received for this project and the Engineers [sic] Estimate
there is no indication that the bid contains any mistdkédR 561-62 (emphasis added).

On the morning of September 19, 2011, a member of the VIDPW Commissioner’s staff
advised the FHWA that the VIDPW still was “concerned” that VIP “ha[d]been performing
on other VI DPW projects” and was “getting political pressure” not to concur in the award. AR
619. NeverthelessndSeptember 19, 2011, the VIDP@&dmmissioner concurred in the award to
VIP. AR 625-27.

E. On September 20, 2011The Federal Highway Administration Reversed
Course After Encountering Resistance FronThe Virgin IslandsDepartment
Of Public Works.

An hour afterconcurringin the award to VIP, the VIDPWommissioner and his staff
requested conference call with FHWA during whit¢hey continued to express concerns about
VIP. AR 628.

Later in the day o September 19, 2011, the VIDPyovided the FHWA with completed
versions of VIP'dredacted]performance evaluations. AR 629-645. These reports included
narrative descriptions of VIP’s [redactepgrformanceat the following locationsfive interim
performancesvaluations of VIP’s performance oncanstruction project dtedacted](AR 630-
39), and an interim performance evaluation on tfredacted](AR 64041). The [redacted]
evaluations contain soneternal contradictions, but all conclude thdP'6 overall performance
on the project was[fedacted]’ AR 630-39. Of the thirtsthree factors listedn the evaluation
form, the [redactedgvaluations gave VIP between zero to twelve “[redattedjkings. AR
630-39. The comments on the [redaceddluatios indicatethat VIP[redacted](AR 633, 637),
[redacted] (AR 635), [redacted] (AR 633, 635, 639), and [redacted] (AR 639).



The [redactedgvaluation gave VIP an overall rating dfédacted]’ but did not rank its
performance as “[redactedPn any individual factors. AR 641. The [redactesimments
indicated that VIP [redacted]AR 641.

On the morning of September 20, 20lthe CO and other FHWAlecisionmakers
convened aneetingwith the VIDPW Commissioneto assure him that VIP would complete the
work. AR 645. According to the COaccountof the September 20, 2011 meeting:

[FHWA Legal Counsel] Milton [Hsieh] . . . suggested a way [FHWA] could
award to other offer [sic] dsides using responsibility/performance. In 14.407-
3(5) [sic] allowsthe CO to go to another offeror if it is shown based upon the
contractor’s backupnfo that there was an obvious mistake in bidlvVe are
working . . . to get a bid item list together to send to the contractor requesting
verification, if he still verifies | will need something frorthg¢ Highway Design
division] stating that based on actual ([IRCactual to show the costs for some of
the critical items. [sic]Don’t know if it will work, but we are working on it.

AR 645.

On Septemér 20, 2011 Jameel Siddigi, akFrHWA employee who does not appear to
have been involved iFfHWA’s September 5, 2011 analysis, but who appears to have been
present at the September 20, 2011 meeting§2& 645) prepared a newid analysis AR 734-

39). This analysis reviewedwenty-four different line item bids. For each line item, this
analysisidentified VIP’s and IRC’s respeite bids for the line item, thEngineer’'s Estimatéor

the line item, and a brietatementaboutanydifferences AR 734-39. In a number of instances,
Mr. Siddigi concluded that the Engineer’s Estimsit@uld be recalculated and/or that the total
guantities solicitedn the IFB were in error. AR 734-39Vith respect to a number of line items
Mr. Siddigi concluded that both IRC and V#abmittedsimilarly low bidsor thatIRC's bid
substantiallywas lowerthan VP’s bid. See, e.gAR 734 (Item 15101-0000 “Mobilization”);

AR 735 (Item 20103-0000 “Cleaning and Grubbing”); AR 736 (Item 20401-0000 “Roadway
Excavaton”); AR 737 (Iltem 60102-0000 “Concrete reinforced switch pad”); 238 (tem
60902-1000 “Curb and Gutter”).

" The CO appears to hairtended to reference FAR 14.48{g)(5).



F. On September 20, 2011,The Federal Highway Administration Again
Requested Plaintiff ToVerify Its Bid.

Later the same day, tHeHWA sent VIP a letter expressingpncerns aboutwelve
different items on VIB bid® AR 779. In response, VIRvas requested to provide
“documentation on how [it] developed [its] prices” for each of the line items by noon on
September 22, 2011. AR 779.

G. On September 21, 2011, PlaintifConfirmed Its Bid.

On September 21, 201¥]P responded to theHWA'’s September 20, 2011 letter sbat
that VIP was “pleased with [its] prices” and provided brief explanations for how each of the
twelve line items in gestion had been priced. AR 786-8With respect to six of the line items,
VIP indicated that the bid price reflected a markup of Disadvantaged Business Enterprise
(“DBE”) subcontractors’ bids. AR 787. VIP did not provide afuyther supporting
documentation, such as spreadsheets or original calculaglomsing how any of the bidems
had beerdeveloped. AR 786-87.

H. On September 22, 2011, The Federal Highway AdministratioAwarded The
Contract To Island Roads Corporation.

On September2 2011 the FHWA reviewed VIFS September 21, 2011 letter asslued
a Memorandunadvising the CO that:

While [VIP’s] letter addresses all the pay items in question, the information
submitted only marginally supports those prices and no documentatiorhier fur
substantiate support [sic] those prices has been submitted to help understand the
reasoning for the low prices. We remain extremely concerned over prices
submitted for contract pay items that will be constructed by their DBE Contractor.

If underbid,these pay items could result in a substantial financial burden to the
prime Contractor and reasoning [siot poor execution of the contract.

8 Four of the twelve items are the same as the twitras that theFHWA initially
examined on September 5, 2011. CompsiRe779-80 (Sept 20, 2011 letter), witlAR 540-43
(Sept. 5, 2011 analysjs3ee also Court Exhibit A. The difference between the twelve items
identified in the September 20, 2011 letter and the September 5, 1281§&is6 not explainear
recognized anywhere in the Administrative Recdfdur of the items in the September 5, 2011
analysis were thogbat VIP ovemid; thus,their absence from the September 20, 2011 letter may
be explained Court Exhibit A. The court, however, does not understand why the four remaining
items that VIP substantially underbaohd includedn the September 5, 2011 analygisre not
discussed in the September 20, 2011 letter. Nor does the court understand Whiy\tAe
identified eight newine items that VIP underbid in the September 20, 2011 letter, when these
items apparently did not concern the agency on September 5, 2011.

® Court Exhibit A summarizes VIP’s explanation for each of the items.



AR 703.
In addition, the September 22, 2011 Memorandum noted:

In our original analysis of the bid, pay item 63503-0700 Temporary Traffic
Control, Pavement Marking was substantially overbid, more than ten times our
Engineer’s Estimate and more than eight times the second low bidder. Our bid
analysis showed that the quantity was in error, approximately 20% low. This bid
may indicate either an error in the bid, or that the Contractor may be trying to take
advantage of the bid error by the extremely high price.

AR 7031°
Therefore, the September 22, 2011 Memorandoncludes:

Based on the Government’s concerns and information provided by [VIP] the CO
was not able to determine fair and reasonable pricing to the contractor and the
Government. Therefore, in accordance with FAR 143@J(5) the CO can
reasonably justify the conclusion that acceptance of the bid would be unfair to
[VIP]. The CO has made her decision to award this contract to the second low
bidder, [IRC].

AR 7041

The September 22, 2011 Memorandum also concludes that VIP has “adequate experience
to perform the contract work,” but goes on to discuss the poor past performance reviews VIDPW
provided to theFHWA. AR 704. It does not mention the positive performance reports FHWA
received regarding VIP. CompafR 561 (Sept. 13, 2011 Memorandum discussing positive
performance), witlAR 704 (Sept. 22, 2011 Memorandum).

On the same day, the CO received the VIDPW Commissgo@ncurrence to award the
Contract to IRC. AR 667, 688-92Later thatday, FHWA advised VIP thatbecause its
September 21, 2011 “response did not provide the requested documentation to show how your
firm’s prices were developgdhe Contract had been awardedRC. AR 718.

19 The September 22, 2011 Memorandum’s analysis of VIP’s September 21, 2011 letter
was copied, verbatim, from an email drafted by a FH@&Mployee earlier on the morning of
September 22, 2011. Compare AR 667, with AR 703.

X The CO and FHWA's Legal Counsel reviewed FHWA’s new Memorandum justifying
the award. AR 701-04.



l. On September 27, 2011, Plaintiff Filed ArAgency-Level Bid Protest.

On September 27, 2011, VIP filed ameacylevel bid protest arguing that the
September 22, 2011 awatd IRC violatedthe sealed bid requirements of FAR 52.214-19,
incorporated into the July 25, 20IAB. AR 715-17.

On October 7, 2011, FHWA's Planning & Programs Manager, the official in charge of
reviewing the CO’s decision, concluded that the July 25, 20RIcortained several errors and
that,

[S]ignificant quantity revisiondto the IFB] are required. If the contractors
computed guantities the same way | did, their unit prices could be skewed all over
the place to try and make it more beneficial to them.

AR 733.

This FHWA official suggested that the contract should be re-competed. AR 733. On
October 12, 2011, the FHWA'’s Highw#®yvision concluded, after adjusting for the errorghe
July 25, 2011 IFBdentifiedon October 7, 2011, that IRC’s bid should be reduced by $610,000.
AR 756. The same day, FHWA officials deciddtt instead 6 focusing on discrepancies
between VIP’s bids for individual line itemsye will deny the protest simply based on the bid
being overallunreasonably low.” AR 760 (emphasis added).

Accordingly, on October 13, 2011, th&lWA denied VIP’s September 27, 2011 agency-
level bid protest concludingthat the FHWA had properly rejected VIP’s bid, pursuantfAR
52.214-19(b)and FAR 14.403(g)(5), because “the overgirice submitted by [VIP]” was out
of line with other bids and the Engineer’s Estimate. AR 771 (emphasis added).

Il. PROCEDURAL HISTORY.

On October 17, 201VIP filed a Complaint in the United States Court of Federal Claims
seeking a Temporary Restraining Order, Preliminary and Permanent Injunctive Relief, and
Declaratory Judgment (“Compl.”). The Complaint alleges thatFHWA's invocation of FAR
14.407-3((5) was “misplaced” and that the agency was required to accept VIP’s bid because it
was the lowest priced responsive bid. Compl. 11 21-20.2.

On October 18, 2011xhe court convened status conference to discuss scheduling and
Plaintiff's request for alemporary Restraining Order and Preliminary Injunction. During the
status conference, the Government represented that it was willing to stay performance of the
Contract until at least December 31, 2011. Accordingly, on October 20, th@ldourt denied
Plaintiff's request for a TRO and Preliminary Injuncti&asmoot.

2 Due to a (presumably) typographical error, the paragraptpages5-6 of VIP’'s
Complaint are numberad the following order20, 21, 20, 21, 22, 23, 24. For clarity, the court
will refer to the second paragraphs 20 and 21 as paragraphs 20.2 and 21.2, respectively.



On November 1, 2011the Government filed a Consent Motion Ryptective Order that
the court granted the same day. On November 1, 2011, the Government also filed the
Administrative Record under seal.

On November 21, 2011the parties filed Crosklotions For Judgment On The
Administrative Record (“Pl. Br.,” “Gov’tBr.”). On December 12, 201Xhe parties filed
Responses (“Pl. Resp.,” “Gov’'t Resp.”).

On December 29, 2011he Government filed a Notice Of Suspension Of Performance
until at least January 31, 2012.

1. DISCUSSION.
A. Jurisdiction.

The October 17, 2011 peatvard bid protest Complaint in thisise allegethat the July
25, 2011 award toIRC violated FAR 14.408-1because VIP was the lowest responsive,
responsible, bidder and FHWA unreasonably decided to reject VIP’s bid. CAna129.1.

Pursuant to 28 U.S.C. § 1491(b)(2P06) the United States Court of Federal Claims has
jurisdiction:

[T]o render judgment on an action by an interested party objecting to a
solicitation by a Ederal agency for bids or proposals for a proposed contract or to
a proposed award or the award of a contract or any alleged violation of statute or
regulation in connection with a procurement @raposed procurement.

Accordingly,28 U.S.C. § 1491(b)(1) authorizes the court to adjudicate the claims alleged
in the October 1,72011Complaint.

B. Standing.

As a threshold matter, a plaintiff contesting the award of a federal contract must establish
that it is an “interested party” to have standing under 28 U.S.C. § 1491(b)(1). See Myers
Investigative & Sec. Servs., Ing. United States275 F.3d 1366, 1369 (Fed. Cir. 2002)
(“[S]tanding is athreshold jurisdictional issue.”). The United States Court of Appeals for the
Federal Circuit has construed the term “interested party” syhenymous with the definition of
“interested party” provided in the Competition in Contracting AGICA”), Pub. L. No. 98-369,

Div. B, Title VII (1984) (codified in relevant part, as amended, at 31 U.S.C. § 3551(2)%&p
Rex Serv. Corpv. United States448 F.3d 1305, 1307 (Fed. Cir. 2006dllgecting decisions
adopting the CICA definition of “interested party” to convey standing u@®iJ.S.C. §
1491(b)(1)). A twopart test is applied to determine whether a gtetels an “interested party

A protestor must establish thafl) it was an actual or prospective bidder or offeror, and (2) it
had a direct economic interest in the procurement or proposed procurement.” uidtrib
Solutions, Inc. v. United States, 539 F.3d 1340, 1344 (Fed. Cir. 2008).

10



A protestoralso must show that the alleged errors in the procurement were prejudicial.
See Labatt Food Serv., Inc. v. United Sta8&& F.3d 1375, 1378 (Fed. Cir. 2009) (“It is basic
that because the question of prejudice goes directly to the question of standing, the prejudice
issue nust be reached before addressing the mef(iisternal quotation marks omittpd see
also Myers 275 F.3d at 1370 (“[P]rejudice (or injury) is a necessary element of standing.”). A
party demonstrates prejudice when “it can show that but for the error, it would have had a
substantial chance of securing the contract.” Laat?, F.3d at 1378.Importantly, a proper
standing inquiry must not conflate the requirements of “direct economic interest” and prejudicial
error. Id.at 1380 (explaining that examining economic interest but excluding prejudicial error
from the standing inquiry “would create a rule that, to an unsuccessful but economically
interested offeror in a bid protest, any error is harmful”).

The October 17, 2011 Complaint alleged sufficient facts to establish thats\dR
“interested party,” i.e.an offeror with a direceconomic interest in the July 25, 20IAB.
Compl. 1 13. As to prejudice, the Complaint allethed VIP submitted the lowest bid and was
one of two biddershat responded to tHEB. As suchthere was a substantial chance il
would have been awarded traintract but for the alleged errors in the procurement process.
Compl. T 13.

For these reasons, the court has determined thath&$Pstanding tgursue this bid
protest in the United States Court of Federal Claims.

C. Standard Of Review

Pursuant to the Tucker Act, 28 U.S.C. 8§ 1491, as amended by the Administrative Dispute
Resolution Actof 1996, Pub. L. No. 104-320 § 12, 110 Stat. 3870, 3874 (1996), the United
States Court of Federal Claims is required to reviballenges to an agency decisipoysuant
to the standards set forth in the Administrative Procedure Act (“APA”). 28 U.S.C. § 1491(b)

(“In any action under this subsection, the courts shall review the agency’s decision pursuant to
the standards set forth in section 706 of title 5.”); see®ldd&.C. § 706(2)(A) (2006) (requiring

the reviewing court téhold unlawful and set aside agency action, findings, and conclusions
found to be . . arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with
law”); Banknote Corp. of Am. v. United Stat865 F.3d 1345, 1350 (Fed. Cir. 2004) (“Among

the various APA standards of review in section 706, the proper standard to be applied in bid
protest cases is provided by 5 U.S.C. § 706(2)(A) .”). TheUnited States Court of Appeals

for the Federal Circuihas provided the trial courts with specific guidance in how to an#tgze
criteria for injunctive relief under each of these three APA standards.

First, the United States Court of Appeals for the Federal Circuit has heldhicaaward
may be set aside iflfe procurement procedure involved a violation of regulation or procedure.”
Weeks Marine, Inos. United Statess75 F.3d 1352, 1358 (Fed. Cir. 200®)ternal quotation
marks omitted) The United States Court of Appeals for the Federal Cirbais clarified,
however,that when a contract award is challenged based on regulatory or procedural violation,
“the disappointed bidder must show a clear and prejudicial violation of applicable statutes or

11



regulations.” Aiom Res. Mgmu. United States564 F.3d 1374, 1381 (Fed. Cir. 2009) (internal
guotation marks omitted).

Second if an award decision is challenged lacking arational basis, the trial court
“must sustain an agencgction unless the action does not evince rational reasoning and
consideration ofelevant factor§. Savantage Fin. Servs. v. United Sta&35 F.3d 1282, 1287
(Fed. Cir. 2010) (internal alteratiorad quotation marks omitted); see also Centech Grp.,
Inc. v. United States554 F.3d 1029, 1037 (Fed. Cir. 2009) (holding that the trial court must
“determine whether the contracting agency provided a coherent and reasonable explanation of its
exercise of discretion, and the disappointed bidder bears a heavy burden of showing that the
award decision hado rational basis.” (internal quotation marks omitted)

Third, when a disappointed biddenallengesa federal agency for acting in an arbitrary
or capricious manner, the court may set aside the procuremarionly in extremely limited
circumstances.”United Statey. John C. Grimberg Co., 702 F.2d 1362, 1372 (Fed. Cir. 1983).
This rule recognizes a zone of acceptable results in each particular case and requires that the final
decision evidencthat the agency “considaat the relevant factors” and is “within the bounds of
reasoned decision making.” Beore Gas & Elec. Co. v. Natural Res. Def. Council, Inc., 462
U.S. 87, 105 (1983); see also Weeks Marine, 575 F.3d at 6Bg8Ae have stated that
procurement decisions invokeghly deferential rational basis reviewnder that standard, we
sustain anagencyaction evincing rational reasoning and considerabbnelevant factors.
(internal quotation marks and citations omitjed)

In addition, on a motion for judgment on the administrative record, the court is required
to determine whether the plaintiff has methtgden of proof to show that the relevant federal
agency decision was without a rational basis or not in accordance with th&éVlegks Marine,

575 F.3d atl348 (instructing the trial court to make “factual findings [under RCFC 5%rbm

the [limited] record evidence as if it were conducting a trial on the record”); see also Afghan Am.
Army Servs. Corp. v. United Stat@ Fed. CI. 341, 355 (2009) (“In reviewing cross-motions for
judgment on the administrativecad, the court must determine whether, given all the disputed
and undisputed facts, a party has met its burden of proof baste evidence in the recadrd.
(internal quotationomitted). The existence of a material issue of fact, however, does not
prohibit the court from granting a motion for judgment on the administrative record, nor is the
court required to conduct an evidentiary proceeding. See Bad0dnk.3d atl353-54("RCFC

[52.1] requires the [United States] Court of Federal Claims, when making a prejudice analysis in
the first instance, to make factual findings from the recewviience as if it were conducting a

trial on the record.”).

3 A motion for judgment on the administrative record, pursuant to RCFC 52.1, is akin to
an expedited trial on thedministrativerecord and has no counterpart in the Federal Rules of
Civil Procedure.See Bannum Wnited States404 F.3d 1346, 135@005) (“[T]he judgment on
an administrative record is properly understood as intending to provide for an expedited trial on
the record.”); see also RCFC 52.1, Rules Committee Notes.
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D. Whether The Contracting Officer's Decision To Reject Plaintiff's Low Bid
Violated Administrative Procedure Act Standards

1. The Plaintiff’'s Argument.

VIP first argues that th&HWA impermissibly considered its past performance in
awarding the ContractPl. Br. at 18-19; PIl. Resp. at 10-12. Past performance was only to be
considered as part of thatial respmsibility determination. AR 31 VIP initially wasfound to
be a responsive, responsifididder (AR 561) and the only reason that tf{WA changed
course was because of “political pressure” brought to bear on the VIDPW Commisgibter
awardthe contract to VIP PIl. Br. at 16;Pl. Resp. at 6 (citing AR55, 619). Threfore,the
FHWA's decisionto award the contract to IR@hlawfully devided from the July 25, 201EB
the FAR and reflected “impermissible influence” by politiciafd. Br. at 18-19 (quotinBarcel
49C Ltd. Partnership vUnited States31 F.3d 1147, 1153 (Fed. Cir. 1994)). As such, that
decisionwas ambuse of discretion. Id.

Second, VIP contends that tlkéHWA'’s reliance upon FAR 14.403(g)(5) to reject
VIP’s bid, by classifying it as a “mistaké was arbitray and capricious. PI. Br. at 19-25; PI.
Resp.at8-10. TheFHWA's initial September 5, 2011 analysis fouhat VIP’s bid, while low,
was “in substantial agreement [with IRC’s bitipt the [Engineés Estimate] unit prices were
too high,and [thus] any attempt to reject [VIP’s] bid will need to be based on something else, for
instance past performanteAR 538. This determinations at oddswith the FHWAs ultimate
conclusion that VIP’s bid was so low that it contained clear mistakéthen theFHWA
revisitedthe September 5, 2011 analysis, the September 20, 2@%1lfs]-oriented analysis
resulted ina “mechanical accounting of the difference between IRC’s price, the [Engineer’'s
Esimate], which was largely based on IRC['s] prior pricing on [another construction] contract,
and VIP’s price.” PI. Br. at 223 (discussing AR 746-5FHWA’s Sept 20, 2011 analysi¥)
But, the September 20, 20&halysis never concluded that VIP’s bid was “so far out of lase”
to evidence“clear error’ Pl. Br. at23; Pl. Resp. at 63. Instead,the September 20, 2011
analysisnoted that“if undebid,” some line items couldause financial hardship that could lead
to poor performance. AR 666 (FHWAternal email)(emphasis added)VIP’s bid however,
only was20.9% lower than the EnginégEstimate and 14.6%% lessthan IRC’s bid. AR 430.
It has been the practice of tBAO thatlow bidsshouldbe rejectednly when they are 66% or
more below government estimates or the newest bid in contrast 13%-63%differenceshave
consistently been determined to be reasonable. PI. Br. at 2@is2dssingGAO cases}® For

 Any determination that VIP was not a responsible bidder, must be made by the Small
Business Administration (“SBA”), not by FHWA. S48 C.F.R. § 19.601(I(c); see also Stapp
Towing Inc. v.United States34 Fed. CI. 300, 302 (199%)Upon determining that a small
business is non-responsible, the contracting officer must notify the SBA of its determination.”).

15 plaintiff states that VIP’s bid was 11% lower th&C’s. Pl. Br. at 25. The court,
however, has calculatddP’s bid actuallywas 14.6% lowerusing the following formula: (IRC
bid — VIP bid)/IRC bid.

16 plaintiff cites the following cases in which GAO did not find a bid to be unreasonably
low despite being 13%-63% loduro Paper Bag Mfg. Co., B-217227, 86cPD { 6, 1986 WL
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example the FHWA recentlygranted a construction contract to VIP at Christiansted Bypass, St.
Croix, whereVIP’s bid was17.3% below the Engineer’'s Estimate and ¥Rkid wasabovethe
Engineer’'s Estimate. AR 431n this caseVIP’s low bid was supported by the fact that IRC
also bid below the EnginésrEstimate in total and with respect to a number of the same line
items. AR 489-507, 538; see alSourt Exhibit A.

Finally, VIP did not “fail or refuse to furnish evidence” in support of its laisl,required
to allow rejection of a bid undéftAR 14.407-3(g)(5). PI. Br. at 21-25. VéPSeptember 21,
2011 letter fullyexplairedits lower pricing. Pl. Brat23-24. With respect to the “bbilization”
line item, VIP explained that it had a competitive advantdgEause it owned its own
equipment. AR 786. With respect to tteonstruction Survey and Stakingfhe item, VIP
explained that some of itosts were included in othené itens. AR 786. With respect to the
“Contractor Testing” line item, VIP explained that it had a competitive advantage because it
performedthe work in-housetather than hiringsubcontactors AR 786. With respect to the
“Clearing and Grubbing” line itemVIP does not suggest that it provided an adequate
explanation but notes that its price was higher than '®RCPI. Br. at 23;see alsoAR 747
(FHWA's September 202011 analysig; Court Exhibit A. With respect to the “Irrigation
System” line item, VIP’s bid wasery low, but this one item represented less than 1% of the
overall bid. PI. Br. at 24. With respect to the remaining line items, VIP explainedekatere
generated by DBE subcontractorPl. Br.at 24 (citing AR 787)}" In any eventthe FHWA's
September 20, 2011 letter did not explain what documentation should be provided, so VIP
should not be penalized for fiai§ to produce more specific documentation, if that is what the
FHWA wantal. PI. Br. at 21.

2. The Government’'s Response
The Government respondbat it reasonably rejected VIP’s offepursuant to FAR

14.4073(g)(5). Gov't Br. ab-9. FAR 14.407-3(g)(5) “does not set specific threshfdd how
far out of line with other bids a bid must be in order for the contracting officer to rejectit....”

60721,(Comp. Gen. Jan. 3, 1986) (23%); DOD Contracts, Inc., B-227689, 8 CPD 1 591,

1987 WL 103328, (Comp. Gen. Dec. 15, 1987) 2¥%); C.W.R. Constr., Inc., B-224301, 86-2
CPD 1 629, 1986 WL 64448, (Comp. Gen. Dec. 2, 1986) (39%); K & P Inc. & Kirsch Maint.
Serv., Inc., B212263, 83-2 CPD { 629, 1983 WL 27486, (Comp. Gen. Oct. 11, 1983) (63%); see
also Aztech Elec., Inc. & Rod'’s Elec., Inc., B-223630, 86-2 CPD 368, 1986 WL 64109, (Sept.
30, 1986) (bid of “0” for one linékem). In addition, Plaintiff cites the following cases in which
GAQO rejected bids that were more than 66% |@nomartie & Breakfielgd B-279859, 98-2 CPD

1 32, 1998 WL 421789 (Comp. Gen. July 27, 1998) (67%); R.P. Richards Constr. Co., B-
260543, 95t CPD 1280, 1995 WL 368419 (June 21, 1995) (67%); Foley Co., B-258659, 1995
WL 57950 (Comp. Gen. Feb. 8, 1995) (66%watoros Constr., Inc., B-254600, MCPD T 1,

1994 WL 9441, (Comp. Gen. Jan. 4, 1994) (97% low on one line item); TLC Fin. Grp., B-
237384, 90-1 CPD ¢ 116, 1990 WL 277616 (Jan. 26, 1990) (68%).

7 VIP neverexplainedin the September 21, 2011 lettémat the “System Installation,

Traffic Signal” item vas a subcontracted itenAR 787. TheFHWA, howeverappears to have
concluded that thigem involved a subcontractor. AR 751.
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Gov't Br. at 6. Adecision to reject a bid under FAR 14.407-3(g)(5) “is subject to question only
where it is shown to be unreasonable.” N@RF, Inc, B-261677, 982 CPD 1181, 1995 WL
611921 at *2 (Comp. Gen. Oct. 18, 1995). In this case, the FHWA reasonably determined that
VIP’s bid contained numerous potential mistalsesh as th&emoval of Asphalt Pavement and
Irrigation Systemdgtems each of whichwas over 80% lower than the EnginéelEstimate.
Gov't Resp. at 7see alscCourt Exhibit A. In additionVIP’s September 21, 2011 lettenly
provideda cursory explanation of its bidather than including theequired“documentation on
how [VIP] developed [its] prices for the line items . .” AR 779. In similar situations, the
GAO has determined that an agency may rejecimiataken bigd despite the biddér
confirmation SeeNovaCPF, B-2616771995 WL 611921 at *2-3Cromartie &Breakfield B-
279859, 98 CPD 132, 1998 WL 42178%t *2 (Comp. Gen. July 27, 1998). h& GAO cases
relied on by VIP to establish that tl&&AO has not found low bids to be unreasonabldess

they are66+% lower than the agency's estimate are inapposifeeeGov't Br. at 910
(discussing cases cited at Pl. Br. at 22). Most of the case¥Ifhatites involved situations
when anagency exercised itdiscretion to accepé suspiciously low bidver objections by
protestors who believed the low bid should have been rejected as a mistake. PI. Br. at 9.

Although VIP’s low bid alone providesufficient reasonfor rejection the FHWA
appropriately factore¥IP’s past performance into its determination. Gov't Br. & &ov't
Resp. at 4. This is becausdi]f a contractor has a track record [redacteslJow bid means it
has even less of a margin for error in being financially able to perforjolitie Gov't Resp. at
4. Moreover, the FHWA did not usurp SBA'’s role of rendering responsibility deteromnsati
because “[tlhe rejection of a low bid as obviously erroneous is not a matter of bidder
responsibility . . . . Rejection of a bid because it is too low or below cost concerns bidder
responsibility only where there is no evidence of a mistake.” Croené&rtBreakfield B-
279859,1998 WL 421789 at *3.The VIDPW Commissionewas not influenced bpolitical
pressurgbut “provided relevant information about VIP, i.epecifically that the company was
[redacted]that could be evidence of a mistake in bid.” Gov't Resp. at 5. Finally, even if the CO
madea responsibility determinatioroy rejecting VIP’s bid it would be permissiblebecause
“not all decisions involving the ability of a small business to perform are appropriate for
determination by the SBA.Gov't. Br. at 10.

3. The Court’'s Resolution.

As a threshold matter, FAR 14.407-1 imposes a duty on contracting officers to examine
all bids for mistakes and to request verification. &€.F.R. § 14-407-(“After the opening of
bids, contracting officers shall examine all bids for mistakes. In cases of apparent mistakes and
in cases where the contracting officer has reason to believe that a mistake may have been made,
the contracting officer shatequest from the bidder a verification of the bid, calling attention to
the suspected mistake.”); see also GiesldUnited States232 F.3d 864, 871 (Fed. Cir. 2000)
(same). The process fdeterminingpotentially mistaken bids is discusdefiR 14.407-3.
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According to FAR 14.403(g)(2), “[i]f the [potentially mistaken] bid is verified, the
contracting officer shall consider the bid as originally submitted.” 48 C.F.R. § 13(d}l2).
If, however,

the bidder fails or refuses to furnish evidence in support of a suspected or alleged
mistake, the contracting officer shall consider the bid as submitted unless (i) the
amount of the bid is so far out of limath the amounts of other bids received, or
with the amount estimated by the agency or determigdtdocontracting officer

to be reasonable, or (ii) there are other indications of error so, csato
reasonably justify the conclusion that acceptance of the bid would be unfair to the
bidder or to other bona fide bidders.

48 C.F.R. 8 14.407-3(g)(5) (emphasis added)

The GAO has determined that FAR.4073(g)(5) requires that, “[w]here it is cleénat
a mistake has been made, the bid cannot be accepted, even if the bidder verifies the bid, denies
the existence of a mistake, or seeks to wave an admitted mistake R.P..'Richards Constr.
Co., B-2605343, 1995 WL 368419 at *2 (emphasis added) also Cromarti& Breakfield B-
279859,1998 WL 421789 at *2-3same). Therefore the GAO affords & O the discretion to
reject a low bid, butthe rejectedbid must be “far out of line” or clearly mistakéh
Furthermore, genciesmusttake goodrith measures to verify whether the bid was made in
errorbefore rejecting a low bjdyiven that the objectivef competition ingovernment contracts
is to dbtain efficient pricing

In contracting parlancethe word “mistake” has a specialized meaning, indicating a
misunderstanding of the nature of the contract or a clerical or mathematical Seebiiebherr
Crane Corp. v.United States810 F.2d 1153, 1157 (Fed. Cir. 1987) (distinguishing between
“clerical” or “arithmetical” errors and “mistakes in judgment®ee also Aztech Electric, B-
223630, 1986 WL 64109 at *2 (“[Bid] disparity does not by itself establish that a mistake was

made . . . since . . . a bidder in its business judgment may decide to . . . submit ads¢low-
bid.”); see also RSTATEMENT (SECOND) OF CONTRACTS 8§ 151, cmt. A (1981) (A party’'s
erroneous belief is . . . said to Bémistake’ of that party. . . The word ‘mistake’ is not ad

here, as it is sometimes used in common speech, to refer to an improvident act, including the
making of a contract, that is the result of such an erroneous belief.”). For this reason, the GAO
has emphasized that a low bid shoblel rejected as “mistakengnly when “either: (1) an
apparent ambiguity in the bid [was] created by the bidder, such as [by using] inconsistent unit[s]
and extended prices, or (2) some claim or conduct by the bidder indicat[es] that a mistake has
been made, followed by an atteirpy the bidder tavaive any claim ofmistake in order to

¥ The United States Court of Appeals for the Federal Circuit has stated that it “examines
de novothe [GAO'’s] interpretation of the controlling FAR. ‘Notwithstanding this lack of
deference on questions of law, [this court] accord[s] respect to the [GAQO’s] interpretation of
regulations that are within its field ofxgertise: federal procurement law.” McClure Elec.
Constructors, Inc. v.Dalton, 132 F.3d 709, 710-11 (Fed. Cir. 1997) (quoting Ingalls
Shipbuilding, Inc. v. Dalton, 119 F.3d 972, 975 (Fed. Cir. 1997) (some alterations in oyiginal)
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remain the low bidder.” DD Contracts B-227689, 1987 WL 103328t *2. In shorta CO
must have a strong reason to believe that a biddsr in factmistaken before rejecting a bid
pursuant to FAR 14.403(g)(5).

The GAO repeatedly has determined that a CO’s decision to reject a bid as a mistake,
under FAR 14.407-3(g)(5), is an act of discretion and therefore must be reviewed to determine
whether the decision was an abuse of agency discretion. Se®&aendlis Painting, Inc., B-
237968, 90t CPD 1355, 1990 WL 277856 at *2 (Comp. Gen. Apr. 3, 1990) (“A contracting
officer's decision to reject an apparently mistaken bid under the authority of [FAR 14.407-
3(g)(5)" is subject to question only where it is shown to be unreasofjalidebas & Assoc. v.

Sec’y of Navy, 863 F. Supp. 1186, 1190 (E.D. Cal. 1994) (same (quoting Pamfills Paistiag

also Ralph C. Nash & John Cibinic, Dealing with “Significantly” Low Bids: When It's Too Good
To Be True8 NasH & CiBINIC REP. No. 49 23 (suggesting that COs use their discretion to reject
low bids, pursuant to FAR 14.407-3(g)(5)). Although the GAQO’s position has not been squarely
addressed by our appellate court, the decisions of the United States Court of Federal €laims al
suggest that any determination to reject a bid under FAR 14.407-3(g)(5) is discreti&eaary.
Manson Const. Co. v. U.$4 Fed. CI. 746, 750 (2005) (recognizing that the court should not
“infringe upon the agency's ability to exercise its discretion in the determination of price
reasonableness [under] . . . [FAR] 14.407-3” (quotktkginson Dredging Co., B-250965, 23-

CPD 1 31, 1993 WL 274310 (Comp. Gen. July 19, 1993)

In this case,he Administrative Record evidenc#sat the FHWA'’s determination that
VIP’s bid contained a mistakeas arbitrary or capricious As of September 19, 2011, the
FHWA made thdollowing determinations:

(1) It did “not believe that there is any misunderstanding on the part of the
Contractordabout the scope or requirements of the twelve line items analyzed
AR 540-43.

(2) An analysis of IRG and VIP’s bids “found nothing that would raise a
concern. Typically, other unit prices bid which were not consistent with [the
Engineer’s Estimi@’s] unit prices were tightly grouped, providing validation of
the bids.” AR 561.

(3) While VIP’s poor past performance “does raise some concerns there is
not enough poor [past performance] to outweigh the good [past performance]

received. . . . Baseon the available information, and in accordance with FAR
9.1044, [VIP] is considered responsible and qualified to perform the contract.”
AR 561.

¥ In 1995, FAR 14.4063(g)(5) was relesignated as FAR 14.407-3(g)(3)ith no
changes to the prior text. SEederal Acquisition Regulation; Electronic Contracting, &0.F
REG. 34735, 34738 (proposed July 3, 1995). Accordingly1®@5authorities refer to 14.406-

3(9)(5).
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(4) “[T]here is nomdicationthat [VIP’s] bid contains any mistakes.” AR
562 (emphasis added)

The Admnistrative Record also demonstrates that VIP had recently been awarded a contract in
which it bid nearly as low as it did here, and much lower than IRC, providing FHWA with
additionalevidence that VIP may be capable of offering lower prices fRé@n AR 431 (noting

that VIP bid 17% lower than FHWA'’s Engineer’s Estimate for the Christiansted Bypass Project
in St. Croix, whereas IRC bid 12% highan the Engineer’s Estimate).

In addition, theAdministrative Record does not evidence why #éWA beganto
guestion whether VIP made a mistake. The only written accowftasSeptember 20, 2011
meeting, where the agency was planning to reverse its decisbmtause “the V Governor
want[ed] assurance that [VIP] would complete the work.” AR 645. Thethd¢d/IPs bid was
rejected as a mistakpursuant to FAR 14.403¢g)(5),andthat conclusion was not supported by
any written analysis from agen@nginees, accountantr the Contracting Officer, but from
agency counsel who suggested it as “a way [Af\sbuld award to other offer [sic] besides
using responsibility/performant€AR 645 (emphasis added)pso factowas not rational. See
Savantage Fin. Servs., 595 F.3d at 128g+@quiring the agency to provide a coherent and
reasonable explanation of its exercise of discretion). Moreover, nothing indiihénidtrative
Recordevidences that any agency officgalalified to opine on VIP’s pricing changed his mind
at the September 20, 2011 meetorgdiscussed anparticular mistakesthat VIP might have
made that directly justifiethe agency’s ultimate decision.

Nor did theFHWA'’s subsequenBeptember 20, 2014nd September 22, 2011 analyses
fill in this gap It is true that theeHWA concludedthat “the information submitted [in VIP’s
September 21, 2011 letter] only marginally supports [VIP’s] prices and no documentation to
further substantiate support [sic] those prices has been submitted to help understand the
reasoning for the low prices” and that “[w]e remain extremelyceored over prices submitted
for contract pay items that will be constructed by [VIP]'s DBE Contractor.” AR 667, 703. But
the Administrative Record contains no writtamalysis explaining why the more sanguine
September 5, 2011 analysis was incotreSee Savantage Fin. Servs., 595 F.3d at 1286-87.
Indeed,the lateragency analyse% do not even acknowledge the agency'®ipronclusions.
AR 667 Sept.22, 2011 analysis of VIP’s letterAR 70204 (Sept.22, 2011 Memorandum
recommendingthe award to IFC); AR 73439 (FHWA’s Sept.20, 2011 analysis) More
importantly the Administrative Record contains no determination that VIP made a technical or
mathematical mistake with respect to any particular line item, nor that it misunderstood the
requirements oény particular line item. To the extent there were mistakes in the bid process,
the Administrative Record suggesk®se mistakes were made by #HdWA, not VIP. As the
FHWA'’s Planning & Program Manger concluded: f'ithe contractors computed quantitibe
same way | did, their unit prices could be skewed all over the place to try and make it more
beneficial to them.” AR 733.

Because the IFB alsappears to have contained mistakes that “skewed” the unit price
bids, the FHWA'’s October 13, 2011 agendgvel bid protest decision rejected VIP’'s Wt
being ‘overall unreasonably low.” AR 760 (emphasis addede also AR 771. The FHWA
however, failed to identify any particular VIP mistakes that were believed to have contributed to
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the low bid. AR 760, 7Z Nor did theFHWA provide documentation or analysis suggesting
that a bid 20% below theéEngineels Estimate, andl4.6% below the competition, evidenaes
mistake

The GAO cases that the Government cite®lve eithererrors so large that theosuld
be little doubt of an error or admissions error by the contractor. See, g @romartie &
Breakfield B-279859,1998 WL 421789 at * 3 (noting that the protestor’s Wik 67% lower
thanthe nextlowest bidder and the evidence showed that the low bitatknot acknowledged
tasks that constituted half of the solicited wolkpjvaCPF, B-261677,1995 WL 611921 at *3
(noting that post-bid discussions establistieat the protestor “disagree[d] with the agency as to
[the requirements of the contragf]Atlantic Servs.B-245763,1992 WL 22954 at *3 (upholding
agency decision to reject a mistaken, kafter the contractordmittedthat its bid contained
mistakes). Although the United States Court of Appeals for the Federal Circuit has never
addressedhe question of how low a bid must be to justify rejection, it has steghdet the
difference between the suspected low bid and the-loesst bid should be substantialn
rejecting tle contractor’s claim for rescission based on a mistak&esler, our appellate court
noted that the bid in question was “only about 10% lower than thelowest bid” and
described the higher bid &snly slightly higher.” Giesler232 F.3d at 873; chlso McClure
132 F.3d at 712noting that a COQ after seeking confirmation but requesting no further
documentation,“had no way of knowing that the contractor] had made an error on its
worksheets,” despita bid 40% below the Government estimate and 20% below theloegst
bidder). In this case, however, the FHWAnNcluded that a 14% overall difference was
“unreasonably low,” despite confirmation by the bidded with no explanation of why the
agency’soriginal September 5, 2011 analysias in error AR 760.

The Government furthearguegost hoahatthe FHWAreasonably concluded that VIP’s
bid contained mistakes basedVif’s poor past performanceBut he Governmenpoints to no
document in the Administrative Record where fHEWA's decisionmakers explain their
concerns in these termdnstead,the Administrative Record suggests that #dWA rejected
VIP’s bid, citingFAR 14.4073(g)(5), to obscure other reasons. Specifically, pidoreceiving
VIP’s September 21, 2011 letter, the G@gested that the decision to award the contract to IRC
was a fa accompli “[I] f [VIP] still verifies | will need something from [the Highway Design
division] stating that based on actual (Island Roads’ actual to show the costs for some of the
critical items. [sic] Don’t know if it will work, but we are working on it.” AR 645. Combined
with the fact that th&HWA affordedVIP less than two days to respond to its September 20,
2011 letter, the Administrative Record suggests thaFHiW&A was not trying to assess whether
VIP made a mistake, but to find a way to reject its bid

In addition, nothing in the Administrative Record explamsy the FHWA suddenly
reversed its original positiathat there was “rtcenough poor [past performance] to outweigh the
good [past performanceéhat VIF received.” AR 561. The onlynformation in the
Administrative Recordhat could have swayed tR&WA on September 20, 2011 was the more
comprehensive performance evaluations received by the agency on September 19, 2011. But,
VIP’s prior [redacted] performance ratings already were known, and nothing in the
Administrative Record explains how amy the new information changed the agency’s prior
analysis.
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It is possible that theHWA was worried not about VIP’s bid, but about its ability to
perform. If so, the appropriate response was the FHWA to make an adversesponsibility
referral to the SBA. SedéAR 19.601(c) (requiring that “[atontracting officer shall, upon
determining an apparent successful small business offeror to be nonresponsible, refer that small
business to the SBfor a possible [Certificate of Competency], even if the next acceptable offer
is also from a small busin€gs FAR 9.104-3(d)(1) (“Upon making a determination of
nonresponsibility with regard to a small business concern, the contracting officer sratheef
matter to the Small Business Administration, which will decide whether te s<iertificate of
Competency . . . 30 see also Neal R. Gross Co., B-217508, 83 CPD { 382, 1985 WL
52593 at *2(Comp. Gen. Apr2, 1985) (“[W]ehave held that the question of whether a bidder
will be able to perform the contract in light of a low bid price is a matter of responsibifity.”)
The FHWA's decision not to proceed in thisanner, if its general concern wabout VIP’s
ability to perfam, was also was arbitrary, capricious, and contrary to law.

IV.  CONCLUSION.
The court has determined, based upon the Administrative Recordhéhd&HWA'’s

decision 6 withdraw the initial intendedontract award to Plaintiff violates FAR 14.48{%)(5)
and otherwise was arbitrary, capricious, and an abuse of discretion.

% The Government's reliance upon Centech Grp., IndJnited States554 F.3d 1029
(Fed. Cir. 2009), for the proposition that a responsibility determination need not be referred to
the SBA is misplaced SeeGov't Br. at 10. In Centechthe United States Court of Appeals for
the Federal Circuit held that it was not a responsibility determination for a CO to determine from
the bid that a small business refusedomply with the requirements of the contract, as opposed
to determining that the small business was not capablperforming properly, which is a
responsibility determination. 554 F.3d at 1040. Nothing in Cergapports the proposition
that an agency may undermine the SBA’s authdoyymaking a backloor responsibility
determination via FAR 14.403(g)(5).

%1 Finally, FHWA's October 13, 2011 Protest Denial also purported to reject VIP’s bid
pursuant to FAR 52.214-19(b). Séd&k 770-71 (citing 48 C.F.R. 8§ 52.218(b) (“The
Government may reject any or all bids, and waive informalities or minor irregularities in bids
received’)). The Government, however, has not raised this argument, and it is deemed
abandoned.
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Accordingly, Plaintiffs November 21, 2011 Motion For Judgment On The
Administrative Record is granted and the award to IRC is permanenjbjined. The
Government’s November 21, 2011 Motion For Judgment On The Asimative Record is
denied. FHWA is instructed to take appropriate measures, which may inclodenpeting the

Contract. SeeAR 733 (internal FHWA email suggesting that the Mdact be recompeted
because of agency errors in the IFB).

IT 1S SO ORDERED.

s/ Susan G. Braden
SUSAN G. BRADEN
Judge
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